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BOOK REVIEWS. 471 

Law as a Means to an End. Modern Legal Philosophy Series. 
Vol. V. By Rudolph von Ihering. Translated from the German by 
Isaac Husk. Boston: The Boston Book Co. 1913. pp. lix, 483. 

Ihering, or better Jhering, 1 was probably the most versatile and 
certainly the most original of the German jurists of his time. His 
best work was in the field of legal history. _ The first part of his great 
work, Geist des rbmischen Rechts, is still, if not the best, at least the 
most suggestive discussion we have of the beginnings of European 
law. It goes far deeper than Maine's Ancient Law, and stands far 
better the test of comparison with subsequent researches in the same 
field. On the other hand, his writings on the law of possession are 
among the most valuable contributions to modern legal theory; and 
upon the German civil law of today he has left a permanent mark 
through his theory of warranty of contract and "negative damages" 
(see 12 Political Science Quarterly, 43-48). 

During many years Jhering was engaged in a crusade against 
"abstract" jurisprudence. This led him, finally to formulate his 
own philosophy of law in his Zweck im Becht, the English translation 
of which is here under review. The present reviewer's appreciation of 
this work was set forth, nearly twenty years ago, more fully than 
is possible in a book review, in 11 Political Science Quarterly 290-301. 
Briefly, Jhering approaches the position of the English analytical 
school in insisting that the difference between legal rules and other 
social rules is to be found in their respective sanctions. The legal 
rule is enforceable, in last resort, by physical coercion; other social 
rules are supported only by the psychical coercion of general or group 
sentiment. Unlike the English analytical jurists, however, Jhering 
attaches little weight to the formulation of the legal rule by political 
authority. A statute not enforced is not law. "We might as well say: 
This is fire, only it does not burn." On the other hand, a custom 
enforced is law. 

Unlike the analytical jurists, again, Jhering is not content with 
establishing the distinction between legal rules and other social rules, 
but wishes to account for the content of legal rules. As soon, however, 
as the legal philosopher attempts to solve this problem, he ceases to 
be simply a legal philosopher: he is forced into the broader field of 
social science. As regards the content of the rules, no satisfactory 
line can be drawn between law and other bodies of rules determining 
social conduct. Whether the philosopher assumes that law comes from 
God or from nature, or explains it as a historical product of race and 
environment, he is obliged to account in the same way for the whole 
social order of which law forms a part. Jhering's social philosophy is 
utilitarian. He differs from the older English utilitarians in denying 
that social and individual interests coincide. He finds them in per- 
petual conflict. He differs from the English utilitarians, again, in 
declining to accept happiness as equivalent to welfare. Nowhere, 
however, does he attempt to define social welfare. He accepts it as 
self-evident. His unconscious test was doubtless pragmatic. 

Jhering's point of view is probably shared by most men of English 
speech. In Germany it was not, and is not now, generally accepted. 

'In German print the capitals I and J are identical. When this letter 
is used like our Y at the beginning of a word, we usually represent it 
by J. As our authors name was pronounced Yaring (a as in fate), it 
should, I think, be transliterated Jhering. 
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In Germany, accordingly the book was needed. If it is not needed by 
lis in anything like the same degree, it is still welcome. Views largely 
held among us are at least presented from a new angle. And, as in 
most of Jhering's writings, there are delightful and extremely sugges- 
tive digressions. 

Jhering was one of the most brilliant and most persuasive of German 
prose writers. He had both wit and humor, and was not afraid to give 
them play in his most technical writings. Much of the charm of his 
style is lost in translation, but much remains. 

The introductions and prefaces to this volume, by Professor Drake of 
Michigan University, Chief Justice Lamm of the Supreme Court of 
Missouri and Dr. Geldart, Vinerian professor of English law at 
Oxford, are all of value. Still more useful to the reader are the 
critical surveys of Jhering's theories presented in the appendix: one 
by Professor Merkel, a friend and colleague of Jhering; a second by 
President Tanon of the French Court of Cassation. 

Munroe Smith. 

Legal Principles op Public Health Administration. By Henry 
Bixby Hemenwat. Chicago: T. H. Flood & Co. 1914. pp. xxxvi, 
859. 

Dr. Hemenway's qualifications for the authorship of the book are 
vouched for by Dean Wigmore, who refers to him as "versed in the 
law"; as the recipient of divers academic degrees; as the appointee to 
a variety of public offices, and as the contributor of many articles to 
magazines. Even without this voucher, the book ought to gain a good 
measure of popularity. It is one of the earliest attempts to systema- 
tize modern legislation and the practices of administrative officers, 
which have for their object the protection of public health. The very 
fact that it is a pioneer in its field will secure for it special attention. 

Dean Wigmore raises the question whether our law is equal to the 
task of assimilating the new legislation and administrative regulations 
relative to public health. The volume before us appears to give an 
affirmative answer. Indeed, the author declares that "the fundamental 
idea at the base of most governmental action having for its object the 
preservation of public health is that of nuisance." Clearly, he could 
not affirm with his sponsor, "in a time within my memory, the only 
law that one heard of for public health was the quarantine rule" for 
ships "coming from a plague-rumored Oriental port". He has read 
his Blackstone on "Offenses against Public Health" — a chapter which 
deals with statutes against the selling of unwholesome provisions. He 
is also familiar with decisions in New York and other jurisdictions 
under statutes passed nearly a century ago, empowering boards of 
health in cities far removed from the sea board to establish regula- 
tions for the preservation of the public health. 

Not only is Dr. Hemenway acquainted with the old law upon 
his subject, but he believes in retaining it, until we are quite sure 
that we can enact new laws which are better. He remarks : "There is 
perhaps too great a tendency in legislation today to interfere with 
the ordinary lives of individuals. The agitation is frequently the 
product of emotional theorizers, unsupported by analytical study of 
facts involved." 

Many portions of the book are very elementary and discursive. 
For the purposes of a lawyer, it could be condensed to half of its size 



